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By Email to: lgi@parliament.wa.gov.au 

Mr Mark Warner 
Committee Clerk 
Select Committee into Local Government 

Legislative Council 
Parliament House 
4 Harvest Terrace 
WEST PERTH WA 6005 

Dear Mr Warner, 

Inquiry into Local Government 

s.ua ,a 

cole corporate 

9 July 2019 

I write in response to the invitation for written submissions from interested persons and 
organisations concerning the above. 

Cole Corporate is a boutique corporate governance consulting firm based in Perth , Western 
Australia. Its managing director is Steven Cole , whose relevant experience on matters of legislative 
interpretation, drafting and application, as well as governance, is extensive through his 40 (plus) 
years of experience in legal, business and corporate consulting practice servicing a broad range of 
industry sectors (commercial, corporate, NFP and public sector). 

In particular, in the context of local government, Steven Cole's relevant experience has included: 

• 1980's and 1990's - advising relevant local authorities on the "normalization" of company 
mining towns in the State's northwest; 

• 2014/2015 - Chair of Commissioners for City of Canning upon the Minister's removal from 
office of the elected Councillors. 

• April 2017 to June 2019 - facilitator and consultant with respect to c. 30 local authority 
governance evaluation reviews undertaken by AICD at the request of the Department 
including the Kimberley, the Pilbara, the Mid-West, the Goldfields, the Great Southern , the 
South West, the South Coast and Perth metropolitan. 

• November 2017 - presenter on governance evaluations at the President's/Mayor's 
education/training day organised by the Department. 

• November 2018 - presenter on governance related issues at the LG Professionals WA 
Annual Conference. 

• 2017 to 2019 - presenter to various local authority Councils (metropolitan and regional) on 
principles of good governance in supporting enhanced local authority performance 
outcomes. 
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Please note that the views expressed in this submission are those of Cole Corporate and Steven 
Cole only and do not purport to represent the views of any other entity of person. 

Of note the Terms of Reference of the Select Committee's inquiry overlap the scope of recent 
consultations by the Department of Local Government Sport and Cultural Industries 
("Consultation") in response to which Cole Corporate made detailed submissions which also 
significantly address the Inquiry's Terms of Reference. 

Rather than recasting material already written and submissions already made, and by way of 
convenience in response to the Inquiry's Terms of Reference, I attach copies of: 

(1) An overarching journal article authored by Steven Cole entitled "Local Government Reform -
Less Government, more Governance". 

(2) A good governance framework for local authorities modelled on the ASX Corporate 
Governance Council Principles and Recommendations entitled "Good Governance 
Principles for Local Authorities". 

(3) Our Phase 1 Consultation submission. 

(4) Our Phase 2 Consultation submission. 

(5) Our further submission with respect to Local Government Continuing Professional 
Development Protocols. 

I also confirm Cole Corporate and Steven Cole: 

(a) make no request for this submission to be kept private ; and 

(b) would be delighted to appear before the Committee in support of this submission. 

Yours faithfully, 

Steven Cole 



Local Government Reform 
Less Government More Governance 

Author: Steven Cole, FAICD, Lib(*) 

[(*) the views expressed in this article are those of the author and may or may not be shared 
as the considered views of AICD] 

1 Introduction 

(a) Local authorities (LAs) in Australia provide valuable and essentia l social and community 
infrastructure and services within their geographic and functional areas of responsibi lity. 
The effectiveness with which they meet their civic responsibilities can very much depend 
on the quality and fitness for purpose of their adopted and applied governance framework 
and practices. 

(b) LAs exercise devolved authority from State or Territory Governments by virtue of enabling 
local government legislation consistent with the acknowledged governance principle of 
"subsidiarity" which encourages the appropriate devolution of authority and decision 
making to the lowest (local) level of efficient and effective functionality. 

(c) Although this governance principle remains sound, the environment within which LAs 
operate has changed markedly over recent decades including due to: 

• radical advances in technology, especially information and communication; 

• nationalisation and globalisation of business and organisational endeavour to gain 
economies of scale and efficiency; 

• transportation advances resulting in greater mobility of people and business activity; 

• the continuing urbanisation of society; 

• increasing community expectations as to the quality, standard, availabi lity and nature of 
social infrastructure and services at their disposal ; 

• increasing stakeholder expectations as to the proper governance of organisations 
(government and non-government) and their accountability to the community. 

(d) At the same time LA's have received considerable opprobrium over recent years including 
on account of: 

• bureaucratic red tape; 

• rises in rates and increases in the cost of local government services in excess of CPI ; 

• the quality of decision making concerning proposed project developments; 

• undue focus on parochial issues rather than broader regional policy and strategic 
advancements; 

• inter-personal politics at Council level; 

• internal tensions between Council and LA management personnel; 

• integrity issues includ ing conflicts, corrupt payments and misuse of position/power. 

(e) These concerns have driven calls for local government reform, which over recent years 
have manifested themselves in: 

• forced LA mergers and consolidations (sometimes through questionable process and 
rationale); 



• legislative reform with increased prescriptive regulatory controls and State government 
department intervention powers ; 

• attempts to tighten governance related prescriptive controls through public sector 
management, financial and integrity framework oversight. 

(f) Yet despite these initiatives serious concerns remain and questions are legitimately being 
raised as to whether the reforms are adequate, or even appropriate, to address the 
concerns raised. 

(g) Just as society at large and the investment community are now insisting on better 
governance and performance outcomes from the corporate sector, so too are local 
communities and rate payers voicing their demands for stronger governance and better 
performance outcomes from their LAs. 

2 Six initiatives towards better governance and performance outcomes for 

LAs 

[Initiative 1] A third tier of government? 

The community must disabuse itself of this notion. LAs are an exercise of delegated authority from 
State and Territory governments by virtue of legislative enactment and mandate. State and 
Territory governments must demand greater accountability and take ultimate responsibility for LA 
performance as they should for any other statutory authority established by governments under 
their legislative powers, including as necessary effective interventional powers to "hire and fire" 
those in control of the LA. 

[Initiative 2] Improved governance framework and governance accountability 

The art and the science of the governance of corporations and organisations have evolved 
significantly over recent decades with common principles that can also properly be applied to 
improvements in LA governance: 

(a) [Remove prescriptively legislated division of responsibility between LA Councils 
and management] LA Councils need to take full responsibility for the management and 
direction of the LA with delegation of day to day operations to management, but with 
retention of oversight responsibility. Currently local government legislation prescriptively 
divides LA operations between Council and management, a principle sound in concept but 
flawed in practice as it relieves Councils from LA operational performance outcomes and 
responsibility, and excuses Councillors from effective management oversight. Yes in 
practice Councils should govern and LA management should manage. But an absolute 
divide should not be regulated. 

(b) [Fiduciary responsibility] Commonly Councillors are now remunerated comparably to 
many company directors but are not held accountable to a similar level of fiduciary 
responsibility and liability that apply to directors under the Corporations Act or even to 
community organisation officers under associations incorporation legislation. The rationale 
for this approach warrants serious review. Councillors and LA officers must take fiduciary 
responsibility and accountability for their actions and the proper performance of their roles. 
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(c) [Skills based Councils] LAs are now multi-million dollar business operations with vital 
strategic planning, social infrastructure and service delivery responsibility for their 
communities. Appropriately skilled and experienced Councillors are needed to effectively 
fulfil the responsibilities of office, not well-meaning but competence-for-the-task-challenged 
individuals often standing for election to office on relatively parochial and narrow interest 
based platforms. 

(d) 

Lessons from the evolution of "skills based boards" on commercial corporations might 
translate to the LA sector including Council skills matrix analysis and disclosure, and 
induction and continuing professional development programs for Councillors (including 
reporting against the implementation of such programs on an "if not why not basis"). 

Opportunity should also be afforded for Councils to "round out" perceived gaps in their 
skills and experience base through Council appointments of (say) 2 appropriately qualified 
external independent Councillors, other than via the uncertainty of outcomes through local 
election processes. 

[Remove LA ward structures for electoral representation] Although such electoral 
structures help ensure proximity of Council representation to their constituents, it embeds 
the potential for conflict of interest of Councillor duty and responsibi lity, and confuses 
ratepayer expectations of the proper role of their elected Counci llors. At law all 
Councillors, irrespective of their ward or district allegiance, must act in the interests of the 
LA as a whole without ward or district bias. 

(e) [Remove the institution of popularly elected mayors/presidents] The concept is 
problematic from a sound governance perspective and lends itself to the politicisation of 
LA governance and representation. Mayors/presidents should be appointed by the elected 
Councillors as "first amongst equals". If the mayor/president does not have the support of 
the Councillors (but only the electorate) then the effectiveness and efficiency of Council 
meetings and processes risk being compromised. 

(f) [Council meeting formalities and functional workings] Firstly, despite the theoretical 
benefits of "transparency" of Council processes, Councils (i.e. the board or cabinet of the 
LA) are the only executive decision making body (whether parliamentary, public sector, 
NFP or corporate sector), that must deliberate and make often sensitive and complex 
executive decisions in a public forum. Even if governments exercise their legislative 
powers in open parliament, executive decision making is undertaken in cabinet, at 
Ministerial level and within government departments, with "confidential ity" of deliberations 
and process championed. Executive decision making in a public forum materially inhibits 
proper deliberation and biases outcomes towards short term populist and emotive 
decisions responding to and currying favour with popular electorate appeal. Executive 
decision making processes should be in closed session and be confidential , without 
denigrating the desirability and importance of prior and post community input, consultation 
and engagement, and transparency in and accountability for the decision once made. 

Secondly, Council standing orders and Council meeting formalities need to be liberated 
and brought up to 21st century good corporate governance practice from their 
anachronistic and technical compliance base. Strict adherence to what might be a due 
and necessary process to maintain good order in a politically charged Westminster style 
parliamentary gathering of several hundred delegates, risks bureaucratic and technical 
inefficiency, and should not be necessary, in a meeting of around 10 Councillors who 
should all be similarly minded and mutually respectful of one another in acting in the best 
strategic interests of the LA. 

[Initiative 3] Improved financial awareness and management by Councils of LA affairs 

Great efforts have been made over recent decades to better manage the financial affairs of LAs 
with longer term strategic and financia l planning. Yet Councillor understanding and oversight of LA 
finances has material shortcomings in practice. To address the moral hazard of LA solvency risk, 
public sector commission financial oversight has resulted in significant cash investment reserves 
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being accumulated within the accounts of most LAs with minimal debt other than in exceptional 
and justifiable cases. The question must be asked "is this the best use of accumulated rate payer 
funds?" rather than those funds being used to drive a better social dividend and return, perhaps 
within prudentially set bounds by an APRA style regulatory body of LAs. Further work is warranted 
in this area. 

[Initiative 4) Red tape reduction 

Perhaps due to the fallacious image of being a "3rd tier of government", LAs typically are keen to 
enact their own individual local laws, by-laws and regulat ions at a parochial level rather than 
relatively uniform or standardised approaches being applied across all Las, with only such 
modifications as are strictly necessary to accommodate the genuinely unique needs and 
circumstances of the LA. This current approach results in regulatory fragmentation with 
bureaucratic red tape inefficiencies, not only for the LA itself but importantly for those served by, or 
doing business in the district of, the LA, especially businesses providing essential employment and 
services, as those enterprises roll out their business models and service offerings across multiple 
LA districts. 

[Initiative 5) Greater functional co-operation, strategic alignment and integration of 
operations between adjoining LAs 

Through processes of functional co-operation, strategic alignment and integration of operations 
between LAs, improved economies of scale and scope, and regional integration of essential LA 
services, social infrastructure and planning should be possible. Although some regional LA 
initiatives are currently being undertaken by some adjoining LAs, the opportunity for much greater 
co-operation, co-ordination and engagement between Las within a common regional district must 
surely be a prioritised strategic objective, with parochial populistic LA bias discouraged in the 
interests of the greater good for broader regional long term outcomes (includ ing those of each LA 
in the region). 

[Initiative 6) Councillor integrity issues - conflicts, corruption, hospitality/gifts, electoral 
funding 

Local government legislative and regulatory controls have become too prescriptive, arbitrary and 
bureaucratic with "disclosure" prospectively tainted behaviours and practices now appearing to be 
the ultimate objective rather than ethical standards of whether or not the subject behaviour or 
practice is "right" to be engaged in or tolerated. This is not to impugn the benefit of transparency 
arising from disclosure, but rather to acknowledge that disclosure is a means towards a more 
ethical end, rather than an end in itself. Greater focus on Councillor fiduciary responsibil ities (refer 
Initiative 2(b) above) and their enforcement, and enhanced education, training and professional 
development of Councillors (refer Initiative 2(c) above), should help in facilitating a more 
"descriptive" and ethically sound culture to develop and prevail within LAs. 

Conclusion 

The communities of each LA district in Australia deserve strong governance and performance 
outcomes from their LAs and those in control of them. Legislative and regl..!latory efforts to date 
have failed to deliver reforms which in practice facilitate desired behavioural and performance 
outcomes. 

There are lessons that can be learnt from the developments in corporate and organisational 
governance in other sectors of the economy over recent years. 

The initiatives proposed in this paper are worthy of consideration to help provide better 
accountability and performance outcomes of our LAs, and to instil greater community confidence in 
our system of local government, by providing for "less government and more governance". 

Steven Cole 
July 2019 
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Overview 

SUBMISSION IN RESPONSE TO: 

LOCAL GOVERNMENT ACT 1995 REVIEW 

AGILE • SMART• INCLUSIVE 

- LOCAL GOVERNMENTS FOR THE FUTURE -

Cole Corporate 
Steven Cole 

27 February 2018 

It is timely and appropriate for a comprehensive review of the Local Government Act 1995 
("LGA") and related legislative and regulatory framework to be undertaken. Regrettably, despite 
the best efforts of the 1995 legislators, the current legislative and regulatory framework has failed 
in practice to assure the delivery of an appropriate standard of governance of local authorities 
("LAs") that the communities served by those LAs are entitled to expect. 

The opportunity afforded to the community to respond to the consultation paper published by the 
Department of Local Government and Communities is very much appreciated. 

The art and the science of governance of organisations has evolved and matured significantly 
over recent years since 1995. 

The same, or substantially similar in most material respects, principles of "governance" that apply 
to corporations and organisations generally in society, whether public companies, community 
based organisations or public sector authorities, should also apply to LAs established under the 
LGA. 

In this context when reviewing the existing legislative governance framework for LAs considerable 
insights might be gained by considering the accepted principles for "good governance" that apply 
to corporations and organisations generally in society. 

This submission to the consultation paper responds in terms of the following 3 parts: 

1. Applying general accepted "good governance" principles in the context of LAs. This part 
seeks to raise philosophical issues concerning the governance of LAs and their effective 
regulation which may assist policy formulation in framing proposed changes to the LGA. 

Local Government Act 1995 review Submission 
Cole Corporate 
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2. Broad level reform initiatives (whether or not specifically raised in the consultation paper) to 
address improved LA governance and performance outcomes. 

3. Specific response to Section 2 of the Consultation Paper - Training. 

Cole Corporate welcomes the opportunity to engage further concerning the issues raised in this 
submission. The important role played by LAs in the community must be respected as well as the 
desire to ensure that the legislative and regulatory framework for LAs, and those who govern, 
direct and manage LAs, is appropriate and fit-for-purpose. This will assist in optimising the 
prospect of delivering enhanced performance outcomes and better managing risks for the 
districts and communities served by the LAs. 

1. Part 1 - Applying general accepted "good governance" principles in 
the context of LAs 

1.1 Fundamental Governance Theory 

LAs are formed to better serve the needs and circumstances of their districts and 
constituents in accordance with their statutory mandate and adopted strategic objectives. 
The governance, direction and management of LAs is entrusted to and shared by elected 
Councillors and an appointed CEO. That entrustment is on the basis that those people can 
better achieve the intended or desired strategic outcomes for the LA than can either the 
State government itself through a designated Minister and Department, or the LA's district 
constituents themselves on mass. 

Governance is an organisational construct designed to facili tate: 

• Performance - by better assuring delivery of outcomes consistent with the LA's 
statutory mandate and strategic objectives, including appropriately managing 
organisational risk; 

• Conformance - by better assuring the control and accountability of LAs including, 
importantly, by helping to manage "agency risk". This refers to the behaviours , 
actions and conduct (or lack thereof) of those entrusted with the governance, 
direction and management of the LA proving to be otherwise than in the best 
interests of the LA and its constituents. 

In relation to Councillors and otticers of the LA, agency risk includes: 

(i) malfeasance - the risk of illegal and wrongful behaviour by the LA's Councillors or 
officers potentially giving rise to criminality e.g. dishonest dealing; 

(ii) misfeasance - the risk of culpable behaviour by the LA's Councillors or officers 
falling short of accepted standards potentially giving rise to civil claims e.g. 
negligence; 

(iii) underperformance - mere ineptness or failure by the LA's Councillors or officers to 
govern, direct and manage in a manner that realises the LA's performance potential, 
but without malfeasance or misfeasance. 

"Effective governance" commonly includes a third element of assurance. This is 
represented by policies, systems, standards and protocols designed to assist in the more 
reliable delivery of both the performance and the conformance objectives of governance. 

These components of effective governance (performance, conformance and assurance) 
work symbiotically to deliver outcomes which are consistent with the LA's statutory 
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mandate and strategic objectives, and where agency risk is effectively managed. Although 
theoretically capable of separate categorisation, they work indivisibly and inter-dependently 
with one another to support a holistic "effective governance" framework. 

Governance is the domain of the LA's Council. It is the LA's Councillors who should hold 
themselves accountable for the LA's governance and the delivery of outcomes consistent 
with the LA's statutory mandate and strategic objectives. It is they who must deliberate 
and make decisions having regard to the best interests of the LA and its constituents as a 
whole. It is also they who must appoint and, through ongoing oversight, hold accountable 
the CEO of the LA to execute and implement Council decisions and to administer and 
manage the day-to-day operations of the LA. 

1.2 Analysing the components of effective governance 

(a) Performance 

(b) 

For a LA to sustainably deliver outcomes consistent with its statutory mandate and 
strategic objectives there must be at least appropriate: 

• 
• 

decision making by the LA's Council; 

execution and implementation of those decisions by the LA's CEO and 
management team; 

• oversight, monitoring and review of the decisions taken as well as their 
execution and implementation. 

Performance related decisions by LA Counci ls typically relate to: strategic planning 
and direction; risk appetite and oversight; resourcing allocation and prioritisation -
financial, human and asset (tangible and intangible) through business planning and 
budgetary approval. 

Conformance 
An LA's governance must also protect against the downside of adverse outcomes. 
This includes behaviour, actions or conduct (or lack thereof) by appointed 
Counci llors, the CEO and management team which is contrary to the achievement of 
the LA's statutory mandate and strategic objectives, its policies and/or the law. 

Accountability to the LA's community constituents and regulators is a key element of 
effective governance. This includes concepts of transparency (subject to legal and 
commercial constraints), access to relevant LA personnel and reporting of relevant 
information. In this manner, those to whom accountability is owed (i.e. the regulators 
and the LA's district constituents) can be reasonably informed and make proper 
assessments of the LA's progress towards performance outcomes. They may also 
assess the performance of those entrusted to govern, direct and manage the LA. 

Importantly, a LA's governance must also align with a strong ethical framework 
which is principles-based and rooted in values and integrity. This goes well beyond 
legal and regulatory compliance, although that too is absolutely vital. It must be 
designed to underpin an ethos that whatever is done by the LA and its people in the 
name of the LA, not only must lawfully be able to be done, but is also "right" to be 
done. 
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(c) Assurance 
Assurance is akin to the glue that holds a LA's governance intact and holistically 
coalesces the "yin and yang" of the performance and conformance functions of 
governance. 

It is a function that embraces both formal and informal elements. 

On the formal side are the written policies, systems, standards and protocols that 
proscribe, prescribe or describe how operations and processes within the LA, or by 
the LA with the external world, are to be conducted. 

On the informal side is the organisational culture of the LA and its people. Having a 
sound culture is vital for a LA in developing normative behaviour based on principles 
which can be interpreted and applied by the LA and its people. It facilitates 
appropriate decision making and action even if a prescribed process as to what 
should be done has not been formally documented, or cannot readily be accessed. 

Table "A" seeks to present these concepts in diagrammatic form. 
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Table "A" - COMPONENTS OF EFFECTIVE GOVERNANCE 
.· 

LA's statutory mandate and strategic objectives 

-------------------------~-------------------------
' I 

: Effective Governance : 
I I 
I I 

,--------------_[ _____ ------- ' --, ' -------------J _ --------------, ,-_· ----------_ _l_ --------------, 
Performance 

' I I 

L- --- -- ---- ---- -- --- -- ---- ----- ' 

-------------. I 
' Information '- - - - - decision making 

Inputs • strategy 

• risk 
• adequacy 

• relevance 
• resourcing 

• financia l 

I 
execution/implementation 

• overseeing 

• monitoring 

• reviewing 

' Assurance ' Conformance 
' ' ' L--- - ----- --- - ----- ------------' L--------- ---------- --- ---- -- --' 

I 
formal 

• pol icies 

• systems 

• standards 

• protocols 

l 
informal 

• cultu re 
• behavioural 

norms 

I 
accountability 

• transparency 

• access 

• reporting 

l 
ethical framework 

• values/integrity 

• regulatory/legal 
compliance 

, • analysis • human 

Deliberation 

' ' • rigour 

• sound framework 
• skills/experience 

'-- -- -- ------ -- ----

• assets 
• business planning 

• budgetary 
• significant business 

maL 

LA PERFORMANCE OUTCOMES 
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1.3 Governance focus and agency risk 

(a) Conformance by managing agency risk 

(b) 

The evolution of organisational governance, both philosophically and in practice, has 
been significant over recent decades. Applied governance is generally recognised as 
being both an art and a science. 

Importantly, much of its evolution has focused on the conformance aspect of 
governance. Laws and regulations are passed prescribing and proscribing the behaviour 
of organisations and their directors and officers. Courts also pass judgment on 
compliance with these laws and regulations, and the observance (or not) of fiduciary 
duties by directors and officers. In turn, the media is keen to report on such matters. 

Similar comments apply with respect to the prescriptive regulation of the behaviours of 
LAs and their Councillors and officers. 

In the context of agency risk, this legislative, regulatory and judicial focus primarily has 
been on "malfeasance" and "misfeasance". This is where fault or culpability, criminal or 
civil, is sought to be ascribed, and penalties imposed, including as a deterrent to others 
as to how not to behave in the future. 

Stakeholders of LAs whose Councillors or officers have breached legal and regulatory 
rules have been keen to attribute blame for the breach. At times the blame may be fai rly 
ascribed to the LA's Councillors or officers, depending on the circumstances. But, at all 
times, it must be remembered that LA performance is invariably concerned with the 
prudential management of risk to deliver enhanced performance and strategic outcomes 
for the LA. By its very nature, risk is steeped in uncertainty. 

Our regulators and our judiciary may prosecute and pass judgment on malfeasance or 
misfeasance of Counci llors and officers. It is their job to do just that. It is an important 
job, and nothing in this submission suggests otherwise. 

In support of society's legislative, regulatory and judicial system, the government and its 
agencies spend millions of dollars each year in passing legislation and resourcing 
regulators , prosecutors and the judiciary to monitor and enforce compliance, and to bring 
miscreant LAs and their Councillors and officers to account. 

Governance academics and practitioners then seek to respond to the ever changing 
legislative, regulatory and judicial landscape. In doing so they may create increasingly 
detailed and prescriptive governance guidelines, rules and standards which seek to 
define policies, systems and processes. These are designed to ensure that these 
legislative, regulatory and judicial requirements are not offended. 

Questions to be considered in managing agency risk 

It is not disputed that there are important moral issues, having both governance and 
social relevance that need to be controlled and managed to effectively address agency 
risk. After all, our system of LA governance is founded on principles of integrity, 
transparency and the rule of law. 

But the question that needs to be asked is whether society is gaining optimal return for 
its overall investment in resources that seek to mitigate governance risks concerning 
LAs? This is especially so given that the primary focus to date has been on conformance 
and compliance to address the "agency risks" of malfeasance and misfeasance, rather 
than addressing the cost and expense to society of LA underperformance. 
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Questions that need to be asked in this context include: 

• Could there be a risk of unintended consequences arising from the current 
increasingly detailed and prescriptive focus on legislative, regulatory and judicial 
compliance? 

• Could there be a greater moral hazard to society - that is, the cost to society of LA 
underperformance - which is either being masked or not appropriately managed 
and resourced relative to the considerable focus being applied to conformance 
related risks? 

(i) Unintended Consequences 

(ii) 

The concept of "unintended consequences" has particular application where 
regulation, designed to manage or control particular behaviour or circumstances, 
in fact also has impacts and effects (often negative or unduly intrusive or 
burdensome) well beyond the intended scope of influence of the regulat ion. 

At times, the "unintended consequences" have proven to be more costly or have 
greater adverse impacts than the original egregious behaviour or circumstance 
sought to be managed or controlled by the regulatory intervention, especially 
where the egregious behaviour may be by a small minority yet the impact of the 
regulatory intervention is a burden shared by all. 

In a governance context, the question to be asked is whether the current attention 
given to regulating the behaviour of Councillors and officers of LAs is creating an 
environment where: 

• too many aspects of such behaviour are being prescriptively regulated; 

• the amount of regulation has become burdensome and virtually impossible 
for most to fully understand, have full knowledge of and therefore comply 
with; 

• too much valuable time and effort of the LA's resources (people and 
financial) are being consumed on legal and regulatory compliance functions; 

• LA performance outcomes are being suppressed or, at least, not fostered 
and optimised. 

Moral Hazard 

Could the costs to society of the agency risk of underperformance of LAs exceed 
the risk of regulatory non-compliance? 

Moral hazard, in economic theory, is where a party (for example, a Councillor or 
officer of an LA) is more likely to behave (or not behave) in a manner where the 
resultant cost or consequences of the behaviour (or lack of behaviour) will be 
borne by another (for example, the LA itself or a stakeholder of the LA), or at least 
not by the Councillor or officer him or herself. 

In essence, if the primary focus on the behaviour and performance of a Councillor 
or officer is through a legal or regulatory compliance lens with only a secondary 
focus on the contribution of the Councillor or officer in adding value to the 
performance of the LA, and achievement of the LA's strategic and operational 
objectives (where formal sanctions against the Councillor or officer for failure to 
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perform are minimal, especially in relative terms compared with malfeasance and 
misfeasance), then the moral hazard needs to be considered. 

If the propensity and/or the prospective cost and expense to society of this 
outcome is high, then steps need to be taken to mitigate and address the moral 
hazard arising. 

(c) Further consequential questions for consideration 

As part of the process of undertaking this current review of the LGA, it is submitted that 
the following questions also should be addressed: 

• What are the areas of LA governance where attention and public resources should 
best be applied in order to deliver enhanced LA performance outcomes? 

• To what extent should public resources and attention be prioritised and applied to 
each of these areas of LA governance? 

• How should the application of public resources and attention be applied to each of 
these areas of governance to optimise the prospect of enhanced LA performance 
towards delivery of the LA's statutory mandate and strategic objectives? 

• Is the current cost to society of seeking to address the risk of malfeasance and 
misfeasance of Councillors and officers of LAs disproportionate to the benefit 
currently being derived? 

• Might greater social dividend be gained if some of the public resources and 
attention currently deployed towards governance for compliance and conformance 
were redeployed to governance initiatives designed to enhance the performance 
of the LA and its Councillors and officers? 

1.4 Conclusion 
Governance is an organisational construct designed to better enable organisations to achieve 
their objectives. An important element of governance is the management of "agency risk". 

In addition to performance and conformance, effective governance includes a third element of 
assurance, embracing formal policies, systems, standards and processes, as well as informal 
cultural practices. Assurance is seen as an enabler of enhanced performance outcomes and 
reduced conformance failure. 

Considerable legislative, regulatory and judicial resources are being deployed seeking to 
ensure legal and regulatory compliance by LA Councillors and officers. The resources 
expended or deployed on the agency risks of malfeasance and misfeasance by LA Councillors 
and officers appears to be relatively disproportionate to that expended or deployed to address 
the agency risk of underperformance of those people . 

The burden of the regulatory focus on LA Councillor and officer malfeasance and misfeasance 
risks the unintended consequence of exacerbating the prospect of LA underperformance 
against the LA's statutory mandate and strategic objectives. A rebalancing of resource 
application and attention to address the risk of underperformance may have significant 
economic upside potential, with associated social benefit. 

Local Government Act 1995 review Submission 
Cole Corporate 

Page 8 



( 

2. Part 2 - Broad level reform initiatives 

For the sake of expediency, this part will attach 2 separate papers which the author has 
recently prepared on the topic. 

2.1 Local Government Reform - Less Government More Governance (refer to 
Annexure "A" to this submission) 

2.2 

This paper is contemporary and is anticipated to feature in a forthcoming edition of "Company 
Director", the monthly journal of the Australian Institute of Company Directors. 

The introduction to that paper is instructive in positioning the current status of LA governance, 
the dynamic environment in which LAs operate, and the opportunity for reform initiatives. 

The paper goes on to propose 6 initiatives towards better governance and performance 
outcomes for LAs as follows: 

• (Initiative 1] A Third Tier of Government? - The State Government must demand greater 
accountability and take ultimate responsibility for LA performance outcomes with 
appropriate intervention powers to support that responsibility. 

• (Initiative 2] Improved governance framework and governance accountability. 

(a) Remove prescriptively legislated division of responsibility between LA Councillors 
and management. 

(b) Fiduciary responsibilities for Councillors and officers. 

(c) Skills based Councils . 

(d) Remove LA ward structures for electoral representation. 

(e) Remove the institution of popularly elected Mayors/Presidents. 

(f) Council meeting formalities and functional workings. 

• (Initiative 3] Improved financial awareness and oversight by Councillors of LA affairs. 

• [Initiative 4] Red tape reduction. 

• [Initiative 5] Greater functional co-operation , strategic alignment and integration of 
operations between adjoining LAs. 

• [Initiative 6] Councillor integrity issues - confl icts , corruption, hospitality/gifts, electoral 
funding. 

The paper and its proposed initiatives are commended for consideration in response to the 
consultation paper and LGA reform generally. 

Good Governance Principles for Local Government Authorities - Ten 
Principles that Promote Good Governance (refer to Annexure "B" to this 
submission) 

Good governance can offer a number of important benefits to LAs including: 

• better organisational strategies, policies and plans ; 

• improved operational effectiveness; 

• more prudent regulatory compliance, financial and risk management ; 

• improved community engagement and communication flow; 
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• increased likelihood and degree to which the LA performs for the benefit of the 

community it seNes and delivers on its legislative mandate. 

While they may not be exhaustive, the ten principles referred to below provide a useful starting 
point for a LA to promote good governance practice having regard to the particular 
circumstances and needs of the LA's district and community. 

Ten Principles 

1. Clarity of purpose, strategy and performance objectives. 

2. Build and manage organisational capacity and capability to deliver on purpose and 

strategy. 

3. Lay solid, organisational and cultural foundations to assure the sound governance and 

management of the LGA. 

4. Structure, populate and manage the Council to effectively govern the LGA. 

5. Promote ethical and responsible decision making, and integrity in fulfill ing the 

responsibilities of office. 

6. Respect the rights of electors, residents and ratepayers and engage and comm unicate 

effectively with stakeholders. 

7. Meet statutory and regulatory compliance and reporting requirements. 

8. Assure the financial standing and integrity of the LGA. 

9. Prudentially recognise and manage risk. 

10. Benchmark and report against these "Good Governance Principles for Local Government 

Authorities". 

The Principles and their structure, are reflective of the well accepted approach taken in the ASX 
Corporate Governance Council Principles and Recommendations (3'd Edition) which listed 
entities are required to report against on an "if not why not" basis. 

Each of these Principles is discussed in the paper. Each Principle is accompanied by a 
number of ancillary Recommendations, or practical governance arrangements, to support the 
LA's attainment of the relevant Principle. In addition , each Principle is also accompanied by 
some Commentary to further assist understanding the relevance of the Principle and to help put 
the Recommendations in context. 

LAs should be mandated to address these Good Governance Principles and to hold 
themselves accountable to their communities and to the responsible government department 
by benchmarking and reporting against them, on an if-not-why-not basis, on the LA's web-site 
and/or annual report. 

By benchmarking the LA's governance framework and practices against these Principles, and 
by publicly holding themselves accountable to their constituents and the regulators against 
such benchmarking, the LA and its Council will demonstrate their commitment to advancing the 
integrity and appropriateness of the LA's governance framework as a basis for delivering 
improved performance outcomes for the LA's district and community. 
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3. Part 3 - Specific Response to Section 2 of the Consultation Paper -
Training 

3.1 Overview 
General commentary on this aspect has already been partially addressed at a high level in the 
papers referred to in Parts 2. 1 and 2.2 above: 

(a) Annexure "A" - Initiative 2(c) - Skills based Councils; 
(b) Annexure "B" - Principle 4 - Structure, populate and manage the Council to effectively 

govern the LA (including Recommendations 4.4 and 4.5). 

Lessons may be learnt from the ASX Corporate Governance Council Principles and 
Recommendat ions (3rd edition) concerning the education and training of directors and officers 
of listed entitles as well as initiatives to evaluate and improve the performance of boards, their 
committees and their people. 

Relevant extracts from the 3rd Edition appear below 

Recommendation 1.6 

A listed entity should: 

(a) have and disclose a process for periodically evaluating the performance of the board, 
its committees and individual directors ; and 

(b) disclose, in relation to each reporting period, whether a performance evaluation was 
undertaken in the reporting period in accordance with that process. 

Commentary 

The board performs a pivotal role in the governance framework of a listed entity. It is 
essential that the board has in place a formal and rigorous process for regularly reviewing 
the performance of the boards, its committees and individuals and addressing any issues 
that may emerge from that review. 

The board should consider periodically using external facilitators to conduct its performance 
reviews. 

A suitable non-executive director (such as the deputy chair or the senior independent 
director, if the entity has one) , should be responsible for the performance evaluation of the 
chair, after having canvassed the views of the other directors. 

When disclosing whether a performance evaluation has been undertaken the entity should, 
where appropriate, also disclose any insights it has gained from the evaluation and any 
governance changes it has made as a result. 

Local Government Act 1995 review Submission 
Cole Corporate 

Page 11 



l ) 

( 

Recommendation 2.2 

A listed entity should have and disclose a board skills matrix setting out the mix of skills and 
diversity that the board currently has or is looking to achieve in its membership. 

Commentary 

Having a board "skills matrix" is a useful tool that can help identify any gaps in the collective 
skills of the board that should be addressed as part of a listed entity's professional 
development initiatives for directors (see recommendation 2.6) and in its board succession 
planning. 

Disclosing the mix of skills and diversity that a board currently has or is looking to achieve in 
its membership is useful information for investors and increases the accountability of the 
board on such matters. The disclosure need only be made collectively across the board as a 
whole, without identifying the presence or absence of particular skills by a particular director. 
Commercially sensitive information can be excluded. 

Recommendation 2.6 

A listed entity should have a program for inducting new directors and provide appropriate 
professional development opportunities for directors to develop and maintain the skills and 
knowledge needed to perform their role as directors effectively. 

Commentary 

The board or the nomination committee of a listed entity should regularly review whether the 
directors as a group have the skills, knowledge and familiarity with the entity and its 
operating environment required to fulfil their role on the board and on board committees 
effectively, and where any gaps are identified, consider what training or development could 
be undertaken to fill those gaps. 

Where necessary, the entity should provide resources to help develop and maintain its 
directors' ski lls and knowledge. This includes, in the case of a director who does not have 
specialist accounting skills or knowledge, ensuring that he or she has a sufficient 
understanding of accounting matters to fulfil his or her responsibilities in relation to the 
entity's financial statements. It also includes, for all directors, ensuring that they receive 
ongoing briefings on developments in accounting standards. 

The following comments seek to apply those principles in the context of local government 
reform. 

3.2 Principles Espoused for Application to LAs 

(a) Councillors and relevant LA officers individually should possess relevant skills, 
experience, knowledge and attributes to allow them to add value to the LA towards better 
LA performance outcomes and better management of relevant risks. 
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(b) As a whole the Council should possess the skills, experience, knowledge and attributes 
to be able to effectively discharge the role and responsibilities of Council including 
strategic direction and oversight of management. 

(c) There may be a core generic base set of skills, experience, knowledge and attributes all 
Councillors should desirably have (e.g. knowledge of regulatory environment as well as 
basic Councillor roles and responsibilities). 

(d) Diversity of skills, experience, knowledge and attributes amongst Councillors should: 

(e) 

• allow the LA, and the Council, to benefit from specialist skills, experience, 
knowledge and attributes of some Council members (e.g. financial, accounting, 
governance, town planning, strategy, social services); 

• relieve the need for all Council members to have high level skills , experience and 
knowledge in all aspects of the LA's operations and affairs; 

To the extent to which there are skills, experience, knowledge and attribute "gaps", these 
should be filled either by: 

• more effective succession planning for Council members (but noting the 
challenges of succession planning in a democratic LA election); 

• education and training. 

(f) It is a shared responsibility, personally by Councillors and organisationally by the LA, to 
achieve a combined skill set amongst Council members which is "fit for purpose" for the 
LA, having regard to the LA's unique needs and circumstances. 

(g) It is legitimate for the LA to apply financial and human resources to better equip the LA's 
Council and its members with the desired skills, experience and knowledge. LA budgets 
should allocate resources appropriately for such purposes and have policies to 
encourage and promote the professional development of its Councillors. 

(h) It is legitimate to expect Council members to be responsible for being suitably skilled, 
experienced and knowledgeable for the role and responsibi lities they are to take on, 
especially given the remuneration they now receive, and to continue their professional 
development commitment, on an ongoing basis. 

(i) Each Councillor will bring to the table their own set of skills, experience, knowledge and 
attributes whether they be base/generic (refer (c) above) or more advanced and 
specialist. 

(j) It would be inefficient and wrong to assume that a standardised curriculum of education 
and training should apply generically to all LAs and all Council members. Programs 
should be tailored to the unique needs of the Councillors and the LA. 

(k) Although it is trite to say that professional development improvements of Councillors 
should deliver demonstrable benefits to the LA and the performance of Councils, 
prescriptively mandated education and training programs are not the answer (subject to 
(I) below). 

(I) Base/generic training for new Councillors may be appropriate with the desirability of 
structured induction programs to get "new" Councillors "up to speed" as soon as 
possible. 
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(m) To mirror the ASX CGC Principles and Recommendations (3'd Edition) approach, a 
process by which ongoing appropriate professional development is expected of ALL 
Councillors, and against which the LA and its Council should report to its stakeholders 
annually on an "if not why not" basis, is the most appropriate approach. 

(n) Such an approach should also allow flexibility in the tailoring or customisation of 
education and training programs to best suit the unique needs of the LA and its individual 
Councillors. 

(o) Of note there are a number of appropriate third party providers, along with relevant 
officers of the LA itself concerning the LA's internal processes and the specific 
operations and affairs of the LA, that can be called upon to assist (e.g. WALGA, AICD, 
AIM, GI etc). 

3.3 Specific Responses to guidance questions posed in consultation paper 

(a) 06 - refer 3.2(c) and (d) above. 

(b) 07 - yes depending on the size, nature and needs of the LA and the skills of its Council 
and management team. 

(c) 08 - refer 3.2(1), (g) and (h) above. 

(d) 09 - yes. The cost of ongoing professional development is an issue especially for 
remote and regional smaller LAs. Regional co-delivery of programs can assist in 
alleviating the cost burden for such LAs and assist in customising programs more 
relevant to the common needs of such LAs. 

(e) 010 - definitely no, but refer to 3.2(m) above. 

(f) 011 - yes, refer to 3.2(1) above. 

(g) 012 - yes, programs need to be flexible and be tailored to Councillor needs - refer 3.2(j) 
above. 

(h) 013 - no prescribed period although base/generic training should be undertaken by new 
Councillors as soon as practicable - refer 3.2(1) above. 

(i) 014 - yes, refer 3.2(h) above. 

(j) 0 15 - flexibility and customisation of ongoing professional development to meet the 
Councillors unique needs (refer 3.2(k) above). 

(k) 016 - a more structured multi-dimensional curriculum guideline could be deployed 
whereby within the 3 year term of a Councillor, a certain number of CPD 
(continuing professional development) "points" might be suggested as a 
benchmark to be reposted against and wh ich might need to satisfy several 
different "streams" of learning endeavour e.g: 

• 

• 

• 

Stream 1 

Stream 2 

Stream 3 
Stream 4 

LGA/regulatory compliance and Councillor role and 
responsibility. 

strategy, risk and financial understanding and 
accountability. 
governance practice and ethical conduct. 
business operations and affa irs of the LA. 

(compare the CPD program of the Law Society of WA by way of example). 
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SUBMISSION IN RESPONSE TO: 

LOCAL GOVERNMENT ACT 1995 REVIEW 
PHASE 2 CONSULTATION 

AGILE • SMART • INCLUSIVE 

- LOCAL GOVERNMENTS FOR THE FUTURE -

Cole Corporate 
Steven Cole 

25 October 2018 

The issues covered in the Phase 2 Consultation are perceived to be relevant in addressing a 
number of issues confronting the sector. 

It is not the intention of Cole Corporate to address all topics covered by the Phase 2 Consultation. 
Rather, Cole Corporate will address those topics where the sharing of its experience and skills 
should provide valuable input. 

1. AGILE 

1.1 Beneficial Enterprises 

(a) Extreme caution should be taken in the conferment of powers to LGAs to form 
independent corporations, whether to manage existing business activity or pursue 
new commercial ventures. 

(b) Existing powers to establish Regional Councils and/or Regional Subsidiaries have 
legitimacy in the combination of discrete projects or activities of 2 or more LGAs to 
achieve economies of scale and expertise to deliver community outcomes more 
effectively and efficiently than could one of the LGAs acting independently. 
Accordingly, the cautionary comments in this section do not apply to such structures. 

(c) Our concerns can be summarised under the following headings: 

(i) Risk of mission creep - for LGAs beyond their "core business" functions and 
legislative/community outcomes. 

(ii) Inappropriate competition with private enterprise providers of such 
facilities/goods/services that might become the business of such independent 
corporations. 

(iii) Adequacy of capability and capacity base to manage the commercial risks of 
such independent corporations and their businesses. 
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(iv) Distraction from "core LGA business" of LGA officers and Councillors in 
governing, overseeing and managing such independent corporations. 

(v) Whether or not the LGA has any real competitive advantage compared to 
private sector businesses. 

(vi) Perceived relative lack of commercial expertise and understanding in 
governing, overseeing and managing such independent corporations (and 
their businesses); 

(vii) LGA financial reserves being put to investment/commercial risk of loss in 
capitalising such independent corporation (and their businesses) and perhaps 
even providing working capital funding. 

(viii) Current evident governance challenges for many LGAs in managing their core 
statutory functions (evidenced by the current Local Government Act Review 
and remedial investigation and/or action being taken against a number of 
LGAs) let alone extending governance responsibility to subsidiary style 
independent corporations . 

(ix) Challenges as to governance frameworks and succession planning for such 
independent corporations including board composition and management 
accountability. · 

1.2 Financial Accountability 

(a) "Procurement" will be the only area upon which comment wi ll be made. 

(b) Procurement policies, procedures and protocols and the organisational "culture" of 
those with procurement functions within the LGA, are all areas relevant to there 
being an effective and sound governance framework in place. 

(c) Each LGA should have such an effective and sound governance framework in place. 

(d) Model or template governance frameworks could be of assistance, but due to the 
different sizes, capabilities and needs of the array of LGAs around the State "one 
size would not fit all" and LGAs would need to develop their own (albeit having due 
regard to a model template, even with comparison reporting of its procurement 
framework against the model template on an "if-not-why-not" basis). 

(e) Even once an appropriate procurement framework has been developed, key 
governance related principles should then insist upon: 

• its publication and communication to relevant stakeholders; 
• training and education as to its application ; 
• monitoring and review as to its continuing fitness for purpose; 
• "culturally" embedding its application and compliance to achieve normative 

acceptance; 
• policing its application and compliance; 
• enforcement of breaches of the framework. 

1.3 Rates, Fees and Charges 

No submission. 
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2. SMART 

2.1 Administrative Efficiencies 

(a) "Red-tape" is a common catch-cry of condemnation when dealing with LGAs, 
especially for businesses operating from multiple venues across diverse LGA 
districts. 

(b) Inconsistency of local laws and regulations between LGAs is significant, often 
without clear rationale as to why such differences exist (commonly because they 
were drafted by different people and decided upon by different management teams 
and Councils). 

(c) The cost to community members and businesses impacted by such "red-tape" and 
varying local laws is burdensome, inefficient, non-productive and expensive. 

(d) Model templates of local laws are a prospective solution to ease the burden 
especially if: 

• disclosure has to be made as to variations by the LGA from the model 
template( s ); 

• a series of templates might be available to address the disparate needs of 
different classifications of LGAs or even local laws for different planning 
purposes, (e.g. small regional, large regional, small metro, large metro, rural 
residential , commercial , industrial etc). 

(e) Even without the merger of LGAs, material opportunities exist (especially for smaller 
LGAs) to gain improved functional efficiency and effectiveness through common 
venturing (including via Regional Councils and/or Regional Subsidiaries) of discrete 
LGA functions and resources (especially administrative). 

2.2 Council Meetings 

(a) This is an area of prospective significant reform opportunity to deliver: 

• greater efficiency and effectiveness; 
• greater accountability to the community; 
• enhanced demonstrable community leadership; 
• reputational integrity enhancement of Councillors, officers and the LGA 

(b) Of all the aspects of sound and effective governance practice, from the 25(+) Council 
evaluation reviews undertaken, and from personal experience generally, the 
processes and conduct of Council meetings is an area of material failing with so 
many LGAs. 

(c) Without going into too much detail, aspects which warrant serious attention and 
improvement include (without limitation): 

• Anachronistic and inappropriate standing orders concerning Councillors 
speaking and deliberating - and which are more suited to Federal or State 
Parliament with 50-100 participants in the House discussing social, security 
and economic policy, rather than a relatively small LGA whose Council 
(typically of less than 10 Councillors) largely has executory decision making 
responsibilities. 

• Councillor conduct - which often is personalised, antagonist and 
confrontational rather than constructive co-operation but with respectful 
challenge and candour. 
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• Ward representation - which encourages a parochial "representative" focus 
for Councillors rather than whole of LGA focus and acting in the best interests 
of the LGA as a whole. 

• Popularly elected Mayors/Presidents - which can lead to the "leader" of the 
Council not having the trust, respect or support of the Council. 

• Bureaucratic rules concerning public question/statement time. 
• Council/management interface - including the length of Council meeting 

papers (often in excess of many hundreds of pages). 
• Management and disclosure of Councillor/officer conflicts of interest -

currently bureaucratic, technical and administratively cumbersome. 
Administrative compliance has overtaken the integrity principle as to why the 
administrative requirement has been introduced. Fundamental fiduciary duty 
principles and compliance approaches need to be restored to address both 
financial and non-financial interests (direct and indirect). 

• Technology enabled attendance at meetings must be facilitated in appropriate 
cases {but care should be taken not to encourage "faceless" Councillors given 
their community representation expectations). 

• Sound protocols and clarity as to information to be provided by management 
to Council and Councillors need to be developed. The opinion of the CEO 
should not be the determining test if Councils are to properly fulfil their 
oversight functions. Likewise the whim of an individual Councillor could must 
not be allowed to result in unwarranted administrative burden for the LGA. 
Certainly, if the Council so resolves then information should be provided, 
albeit subject to confidentiality constraints. 

2.3 Interventions 

(a) Material reform is required to address: 

• Individual Councillors; 
• Councils generally; 
• LGA officers, 

where their conduct and actions are inappropriate. 

(b) Whatever reforms are proposed need to: 

• Be efficient and effective. 
• Be responsive to arrest emerging outcomes before they develop too far. 
• Be observant of principles of due process and natural justice with the interests 

of the individual under scrutiny balanced appropriately against the "public 
good". 

(c) Community Engagement and IPR 

No submission. 

(d) Elections 

No submission but refer to comments under paragraph 2.2(c) above (Council 
Meetings) concerning popularly elected Mayors/Presidents and Wards. 
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Local Government Continuing Professional Development Protocols 

1. Based on the WA Government's indicated local authority reform agenda there will be 

regulatory mandated minimum threshold training programs for all newly appointed 
Counci llors. This is accepted and supported. 

2. It is submitted that there should also for be a regime of relevant continuing professional 

development for all Councillors whether new or continuing. Paragraph 3 below proposes such 
a regime. 

3. There shou ld be "if not why not" disclosure obligations upon all Council lors to maintain at 

least a minimum level of continuing professional development education and training ("CPD"} 

over their term of office (in addition to the minimum threshold training program mentioned in 
1 above). The terms for such a regime might be as follows: 

(a) All Counci llors must maintain records of their accredited CPD over their terms of office 

and report the same to the CEO of the local authority at least annually. 

(b) A summary of those records are to be disclosed in the local authority's ann ual report 
each year. 

(c) Each Councillor has a benchmark minimum expectation of 40 CPD points over their 4 

year term of office with a minimum expectation of 5 CPD points in any particular year. 

(d) Councillors who do not meet th is minimum benchmark expectation shou ld be expected 

to exp lain "why not", with that explanation recorded in the local authority's annual 
report. 

(e) Councillors "earn" CPD points for each hour of accredited CPD education and training 
relevant to their role as a Councillor. 

(f) The Local Government Standards Panel (or similar body) may accredit (and remove 

from prior accreditation) organisations (e .g. WALGA, AICD, others) to deliver relevant 

CPD courses/programs, attendance at which courses/programs will allow a Councillor to 
earn their CPD points. 

(g) The responsibility for attending accredited courses/programs and earning CPD points 

will be upon t he Councillor, although local authorities may assist Councillors in 

faci litating the availability of accredited courses/programs to Councillors (especially for 

remote local authorities) and/or in paying, reimbursing or subsidising the cost to 

Councillors of attendance at such courses/programs. 

(h} To ensure a reasonable breadth of professiona l development across a range of 

course/program content relevant to the role of a Councillor, the 40 CPD points to be 

earned should also be sub-categorised so as to prescribe that a Councillor should earn 

at least a minimum of 10 CPD points each 4 year term in each of the following 4 areas of 
competency: 

(i) legislative and regulatory compliance; 

(ii) governance, Councillor responsibil ities and ethics; 



(iii) finance, accounting, strategy and risk; 

(iv) Councillor communications and meeting dynamics. 

(i) Councillors standing for re-election after a prior term must disclose to the electorate 

their CPD points performance over their prior term(s) of office. 

(j) Other than for the need to disclose on an "if not why not" basis, there is no sanction per 

se for a Councillor who fai ls to gain the requisite number of CPD points in any relevant 

period, although improper recording and disclosure of CPD points (and supporting 

records) should be a breach of duty by the Councillor. 
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Good Governance Principles for Local Government Authorities 

Ten Principles that Promote Good Governance 

Good governance can offer a number of important benefits to local government authorities ("LGAs"), 

including: 

• better organisational strategies, policies and plans; 

• improved operational effectiveness; 

• more prudent regulatory compliance, financial and risk management; 

• improved community engagement and communication flow; 

• increased likelihood and degree to which the LGA performs for the benefit of the community it serves 

and delivers on its legislative mandate. 

While they may not be exhaustive, the following ten principles provide a useful starting point for an LGA to 

promote good governance practice having regard to the particular circumstances and needs of the LGA's 

district and community. 

Ten Principles 

1. Clarity of purpose, strategy and performance objectives. 

2. Build and manage organisational capacity and capability to deliver on purpose and strategy. 

3. Lay solid, organisational and cultural foundations to assure the sound governance and 

management of the LGA. 

4. Structure, populate and manage the Council to effectively govern the LGA. 

5. Promote ethical and responsible decision making, and integrity in fulfilling the responsibilities 

of office. 

6. Respect the rights of electors, residents and ratepayers and engage and communicate 

effectively with stakeholders. 

7. Meet statutory and regulatory compliance and reporting requirements. 

8. Assure the financial standing and integrity of the LGA. 

9. Prudentially recognise and manage risk. 

10. Benchmark and report against these "Good Governance Principles for Local Government 

Authorities". 

Each of these Principles is now discussed in turn. Each Principle is accompanied by a number of ancillary 

Recommendations or high level suggestions to support the LGA's attainment of the relevant Principle. In 

addition, each Principle is also accompanied by some Commentary to further assist understanding the 

relevance of the Principle and to help put the Recommendations in context. 

LGAs are encouraged to consider these Good Governance Principles an d to hold themselves accountable 

to their communities and to the responsible government department by benchmarking and reporting against 

them on the LGA's web-site and/or annual report. 
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Principle 1 - Clarity of purpose, strategy and performance objectives 

LGAs should clearly articulate their purpose for being and their long term strategy to deliver the LGA's 

performance objectives. 

Recommendations 

Recommendation 1 .1: 

Recommendation 1 .2: 

Recommendation 1.3: 

Recommendation 1.4: 

Recommendation 1.5: 

Recommendation 1.6: 

Recommendation 1.7: 

Commentary 

LGA's legislatively mandated purpose and long term strategic plan is clear with measurable 

milestones set to progressively achieve the LGA's performance objectives. 

The LGA takes steps to ensure its long term strategy, and its performance against the 

milestones set under it, are communicated to its stakeholders including on the LGA's web

site. 

The Council approves and accepts responsibility for the LGAs strategic plan and the LGA's 

performance against that plan. 

The Council works with the LGA's CEO and management team to ensure there is mutual 

ownership of the LGA's strategy and its performance against the milestones set under it. 

The LGA's strategic plan is easily understood and able to be used as a base for tactical 

planning by the LGA and implementation of the plan by the LGA's CEO and management 

team. 

The LGA's CEO and management team regularly report to the Council on the progress of 

implementing the LGA's strategic plan. 

The LGA's strategy, and the LGA's performance against the milestones set under it, are 

periodically reviewed by the Council to assure their continuing relevance and effectiveness 

having regard to the circumstances and needs from time to time of the LGA and the 

community it serves. 

LGAs exercise devolved authority from State or Territory governments by virtue of enabling local government legislation 

to assure social order in their district and to efficiently, effectively and responsively deliver important urban planning, 

social and community infrastructure and services to the communities they serve. 

It is vital for the LGA's legislatively mandated purpose, or reason for being, to be clearly expressed. This should include 

clear statements as to: 

• why the LGA exists; 

• what does the LGA intend to achieve; 

• who are the constituents to be served by the LGA; and 

• to whom should the LGA be accountable. 

It is also vital for the LGA to develop and articulate its strategy from time to time to deliver against its purpose. The 

LGA's strategy should include clear statements as to: 

• what are the strategic objectives for the LGA to achieve its purpose; 

• what are the strategic plans for the LGA to achieve those objectives; 

• what are the action steps or initiatives the LGA will implement to meet those plans ; 

• what are the measureable milestones set for the LGA to progressively achieve its performance objectives under 

those plans. 
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The LGA Council, CEO and management should work co-operatively together in the LGA's strategic planning to ensure 

there is mutual ownership and shared accountability for the outcome. 

The Council's role includes approval of the strategy, monitoring its implementation by the CEO and management team, 

and reviewing its continuing relevance in the context of the circumstances and needs from time to time of the LGA and 

the community it serves. 

The CEO's and management's roles include supporting the Council in strategy development, implementing the strategy 

and reporting and holding themselves accountable to the Council for strategy implementation. 

The LGA's purpose, strategy and performance objectives, should be clearly expressed to its relevant stakeholders 

perhaps by inclusion on the LGA's web-site, in its annual report and/or other relevant communications issued by the 

LGA. 
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Principle 2 - Build and manage organisational capacity and capability to meet its 
legislative mandate and deliver upon its strategic objectives 

LGAs should identify the resources (human, financial, physical and intellectual/ intangible) they need in 

order to meet their legislative mandates and deliver upon their strategic objectives, and plan as to how 

those resources will be made available to and best managed by the LGA. 

Recommendations 

Recommendation 2.1: 

Recommendation 2.2: 

Recommendation 2.3: 

Recommendation 2.4: 

Commentary 

The LGA identifies and periodically reviews the resources needed by the LGA to meet its 

legislative mandate and deliver upon its strategic objectives. 

The Council in conjunction with the CEO and the management team develop plans as to how 

the LGA will access resources to build organisational capacity and capability. 

The CEO and management, under the oversight of the Council, prudentially manage the 

LGA's resources to ensure their availability for the LGA's needs. 

The CEO and management regularly report to the Council as to progress with respect to 

resource planning and management for the LGA. 

In order to be better able to meet their legislative mandates and execute strategies to deliver organisational performance 

and outcomes, LGAs need to plan and marshal! their resources to be applied for such purpose. 

Such resources usually include a combination of: 

• financial resources (capital, grants, rates and services revenue, investment returns and reserves); 

• human resources (people with relevant capability, capacity and application, be they employees, contractors or 

volunteers) ; 

• physical resources (premises, plant, equipment and inventory); 

• intangible resources (reputation, goodwill, networks, systems, processes and intel lectual property) 

Building and managing organisational capacity and capability enhances the sustainability of the LGA and promotes the 

abi lity of the LGA to continue to better serve its community and achieve both strategic and operational objectives for the 
present and the longer term. 

The Council , the CEO and the management team need to plan, strategise and co-operate in identifying, accessing, 

marshalling and managing the resources necessary for the LGA to achieve these outcomes. 

The Council, with the benefit of advice and recommendations from the CEO and the management team, allocates 

available resources in the terms of its approval of strategic and business plans, and in its approval of annual operating 

and capital budgets for the LGA. 

The CEO and the management team are responsible for the application of those resources in the day to day 

management and operations of the LGA. The CEO and the management team also need to regularly report and be 

accou ntable to the Council with respect to resource planning, management and application. 
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Principle 3 - Lay solid organisational and cultural foundations to assure the sound 
governance and management of the LGA 

LGAs should establish and disclose their governance and management structures and systems, including 

the respective roles and responsibilities of their Council, the Mayor/President, the CEO and management. 

Recommendations 

Recommendation 3.1: 

Recommendation 3.2: 

Recommendation 3.3: 

Recommendation 3.4: 

Commentary 

The respective roles and responsibilities of individual Council members, the Mayor/President, 

the Council, the CEO and the management team of the LGA are clearly set out in a 

governance charter for the LGA. 

The Council, with the support and advice of the CEO and management, will develop, approve 

and (from time to time) review systems, policies and practices of a governance nature to 

better assure the sound governance and management of the LGA. 

The CEO and management will ensure the LGA's governance charter and associated 

governance systems, policies and practices are available, are communicated and are 

adhered to throughout the LGA. 

The Council periodically monitors and reviews the LGA's governance charter, and related 

governance systems, policies and practices, to assure their continuing relevance, as well as 

overseeing the adherence by the LGA and its people to their terms. 

Effective governance can be defined as the systems, processes and practices by which informed decisions are made 

and implemented by an organisation to enhance the organisation's performance and to better manage the organisation 's 

risks. 

For LGAs, governance is the domain of the Council , with the Council being responsible for ensuring the LGA's 

governance framework (including all related systems, policies and practices) is sound, including by periodically 

monitoring and reviewing its continuing relevance and effectiveness. 

This includes clarity of the respective roles, responsibilities and authority of: 

• individual Council members; 

• the Mayor/President; 

• Council committees; 

• the CEO; 

• other senior LGA directors/managers; 

• the LGA's other management personnel (including volunteers) ; 

• other management committees of the LGA. 

The CEO and management team have an important role in supporting the Council in the development and 

implementation of the systems, processes and practices which underpin the LGA's governance framework. These 

systems, processes and practices need to be communicated and applied throughout the LGA so as to become accepted 

as the cultural norm of how things are done within and by the LGA. 
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Principle 4 - Structure, populate and manage the Council to effectively govern the 
LGA 

As the principal decision making and oversight body of the LGA, Councils should be of appropriate 

structure, composition, capability and capacity to perform their functions in governing the LGA. 

Recommendations 

Recommendation 4.1: 

Recommendation 4.2: 

Recommendation 4.3: 

Recommendation 4.4: 

Recommendation 4.5: 

Commentary 

To assist the Council in the performance of its role, as appropriate, the Council may appoint 

discrete Council committees, which report to the Council on matters within the scope of their 

remit (e.g. finance, audit , risk etc). 

The Council comprises Councillors with: 

• appropriate skills, capability and capacity; and 

• sutticient diversity of relevant experience and perspective, 

having regard to the LGA, its strategies, its operations and its needs. 

The Mayor/President has appropriate skills to perform the role and has the respect and 

support of the Council and the community. 

Through induction practices and continuing professional development relevant to the LGA's 

needs, the Council seeks to enhance the relevant skills and knowledge of Council members 

and key management personnel including by budgetary resource allocation and human 

resource practices. 

The Council periodically evaluates and reviews the performance of the Council itself, the 

Council's committees and the LGA's CEO. 

An LGA's Council is the peak decision making body of the LGA. Unless the Council is structured, populated and 

managed in a manner to effectively govern the LGA, then organisational performance and delivery on strategic 

objectives are likely to be compromised. 

There are many important aspects that contribute to an effective and capable Council. These include: 

• (structure) - including Council size and committee structure; 

• (composition) - including capability, capacity, diversity, objectivity and application of Council members (although 

noting that control over Council composition is ultimately a matter for the electorate to decide); 

• (leadership) - including the role of the Mayor/President and Council committee chairs; 

• (decision making) - including Council agendas, information packs, deliberations and minutes of meetings; 

• (dynamics) - including Council member behaviours, inter-relationships, mutual trust, confidence and respect. 

Effective Councils also recognise the need to identity gaps in their skills, experience and attributes, to support and 

appropriately induct new Council members so as to allow them to contribute more effectively to Council deliberations 

sooner, and to improve Council performance (and that of Council members) through evaluation, review and professional 

development initiatives. 

By communication to the electorate of any identified skills, experience and attributes gaps in the composition of the 

Council , the electorate may be better informed of the Council's needs when considering their Council nomination and 

voting intent at the next Council election. 
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Principle 5 - Promote ethical and responsible decision making, and integrity in 
fulfilling the responsibilities of office 

Councils should actively promote ethical and responsible decision making and ensure that their governance 

frameworks assure integrity in the manner in which Councillors and LGA officers fu lfil their responsibilities 
of office. 

Recommendations 

Recommendation 5.1 : 

Recommendation 5.2: 

Recommendation 5.3: 

Recommendation 5.4: 

Recommendation 5.5: 

Commentary 

The Council has established a code of conduct for ethical behaviour and standards of integrity 

against which decisions of the LGA and the behaviour of its personnel are held accountable. 

The code, or a summary of it, is published and communicated throughout the LGA by the 

CEO and management under the authority of the Council. 

As part of its oversight responsibilities, the Council holds itself, the CEO and the management 

team accountable for compliance with the code and the ethical and integrity standards 

described with in the code. 

The Council is responsible for ensuring that the LGA's governance related systems, policies 

and practices approved by it are consistent with the code and are complementary to its 
adherence. 

The CEO is responsible for ensuring that the LGA's management related policies, 

procedures, protocols and practices are consistent with the code and are complementary to 
its adherence. 

LGAs are established to provide and manage important social and community infrastructure and services to the 

communities they serve. A sound ethical base with integrity standards, and ensuring responsible decision making, are 

critical to the proper workings, reputational standing and sustainable outcomes of the LGA. 

LGAs with a sound governance framework and which comply with mandated legislative requirements have established a 

code of conduct for ethical behaviour and the setting of integrity standards against which decisions of the organisation 

and the behaviour of its personnel are held accountable. 

The presence of such a code, and its communication and enforcement throughout the LGA, including in connection with 

the LGA's dealings with third parties, assists in embedding the contents of the code in the culture of the LGA and its 

people (i.e. the shared values, norms, practices and beliefs that shape behaviour). 

A strong and sound culture which promotes ethical and responsible decision making and behaviour, benchmarked 

against prudential integrity standards, can be a strategic advantage for an LGA especially with respect to the LGA's 

image, reputation, and sustainability of performance outcomes. 
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Principle 6 - Respect the rights of electors, residents and ratepayers and engage 
and communicate effectively with stakeholders 

LGAs should respect the rights of electors, residents and ratepayers and engage and communicate 
effectively with stakeholders. 

Recommendations 

Recommendation 6.1: The Council and the LGA have developed policies and practices for the LGA to: 

• effectively engage with the LGA's constituents and stakeholders ; 

• transparently communicate with the LGA's constituents and stakeholders; 

• facilitate the engagement between stakeholders and the LGA and Council ; 

• encourage participation and voting at Council (and Mayor/President as applicable) 

(; elections. 

Recommendation 6.2: 

Commentary 

The Council, in conjunction with the CEO and management, have developed systems, 

policies and practices to assure their accountability to the LGA's electors, residents and 

ratepayers, including through the provision of sufficient, timely and relevant information. 

LGAs do not operate in a vacuum. They exist for the benefit of their electors, residents, ratepayers and stakeholders to 

assure social order in their district and to deliver important social and community infrastructure and services. To achieve 

these outcomes they need to effectively engage, interact and communicate with their communities and those who live 

and/or do business in the LGA's district. 

Key elements of "good governance" include the concepts of accountability and transparency. These key governance 

elements are supported where there is open communication and engagement between the LGA (including its Council, 

CEO and management) and its stakeholders (including electors, residents and ratepayers, regulators, 

employees/volunteers, suppliers, customers and those who live and/or do business in the district served by the LGA). 

This includes not only the LGA communicating with and passing information to its stakeholders as to its purpose, 

strategies, operations and affairs, but also seeking and receiving information and feedback from its stakeholders. 

Such practices can be constructive in the building of the LGA's reputation, image and brand. 

It is the responsibility of the Council, in conjunction with the CEO and management, to develop policies and practices to 

assure accountability through effective communication and engagement in a respectful , considered and timely manner. 
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Principle 7 - Meet regulatory compliance and reporting requirements 

LGAs should develop policies and practices to ensure compliance by the LGA and its people with all 

relevant laws, regulations, and legal requirements 

Recommendation 

Recommendation 7 .1 : 

Recommendation 7.2: 

Commentary 

The CEO and management, in conjunction with the Council, has adopted policies and 

developed systems, practices and processes designed to inform and educate the LGA's 

personnel of, and to assure compliance with , all applicable laws, regulations and legal 

requirements relevant to the LGA and its operations and affairs. 

As part of its governance oversight responsibilities , the Council holds both itself and the CEO 

and management team accountable for the LGA's statutory, regulatory and legal compliance 

and reporting obligations. 

LGAs exist and derive their authority to act through legislative and regulatory enactment. 

Like most corporations and organisations, LGAs and their people are also bound by legislation, regulations and other 

legal requirements generally which enable society to operate in a civil manner with mutual respect for all citizen's 

(individual and corporate) rights and responsibilities. 

The CEO and management, in conjunction with the board, need to adopt policies and develop systems, practices and 

processes to assure compliance by the LGA and its personnel with all relevant laws applicable to the LGA and its 

operations and affairs. 

Failure of an LGA or its personnel to comply with such relevant laws not only risks the incursion of fines , liabilities and 

other penalties, but may even compromise the organisation 's reputation and prejudice the continuance of the LGA (and 

its Council's) statutory mandate to operate. 
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Principle 8 - Assure the financial standing and integrity of the LGA 

LGAs should seek to ensure that their financial standing is sound and that their systems of financial 

reporting and assurance have integrity. 

Recommendations 

Recommendation 8.1: 

Recommendation 8.2: 

Recommendation 8.3: 

Recommendation 8.4: 

Commentary 

The Council accepts responsibility for overseeing the integrity and assurance of the LGA's 

long term financial plan, financial position, performance and reporting. 

The Council requires the CEO and management to develop and adopt systems, practices and 

processes which are suitable to the nature, scale and scope of operation of the LGA, which 

are designed to assure the integrity and assurance of the LGA's: 

• long term financial plan; 

• financial position, performance and reporting; and 

• investment policy and practices (as applicable). 

The Council has established a committee of the Council to assist in overseeing the LGA's 

standing and integrity of the finances and performance, and its reporting and assurance 

systems and processes (with the remit of that committee perhaps also extending to risk 

recognition and management - refer to Principle 9). 

That Council committee: 

• has a formal charter and terms of reference; 

• consists only of Councillors and also perhaps relevantly experienced/qualified third party 

appointees who are independent of management of the LGA; 

• is chaired by a person with financial/accounting experience who is not the 

Mayor/President; 

• engages with the LGA's financial/accounting management personnel and the LGA's 
auditors; 

• reports to the Council. 

Critical to the continued ability of an LGA to exist and to deliver against its strategic objectives is its financial robustness, 

integrity and sustainability. If an LGA's financial resources are materially depleted or if an LGA is not able to meet 

expenditure to be incurred in order to continue its operations, then not only will the prospects of achievement of strategic 

outcomes be compromised, but the LGA risks insolvency. 

Councils have responsibility for overseeing the integrity and assurance of the LGA's financial position, performance and 

reporting. The CEO and management have responsibility to develop and apply appropriate systems, processes and 
practices to support and enable that integrity and assurance. 

In order to give appropriate governance attention and focus to the LGA's financial standing and integrity, commonly 

Councils establish a committee of the Council which is comprised of Council members with financial literacy, and 

hopefully some financial or accounting expertise, perhaps along with relevantly experienced/qualified external appointees 

(who are otherwise independent from the LGA) to assist the Council in the fulfilment of its responsibility. 
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Principle 9 - Prudentially recognise and manage risk 

LGAs should establish a sound system of risk oversight, recognition, management, treatment and control. 

Recommendations 

Recommendation 9.1: 

Recommendation 9.2: 

Recommendation 9.3: 

Recommendation 9.4: 

Commentary 

The Council, in conjunction with the CEO and management, has established policies for the 

oversight, identification, analysis, management, treatment and control of material risks 

relevant to the LGA, its strategies and its operations. 

The CEO and management have designed and implemented systems and practices to give 

effect to those policies and to periodically report to the Council on whether, and the extent to 

which, those risks are effectively being managed. 

The Council has determined the "appetite" of the LGA for risk (i.e. with respect to each 

material risk identified, the extent to which the LGA should apply resources towards risk 

management/mitigation/transfer strategies to reduce the risk to a level which is with in the 

Council's risk "tolerance" (i .e. with respect to each material risk identified, the extent to which 

the LGA will tolerate the risk before applying more resources to its management, mitigation, 

and/or transfer, or will no longer undertake the activity giving rise to the risk). 

The Council has established a committee of the Council to assist the Council in overseeing 

the LGA's risk identification, analysis, management, treatment and control or has extended 

the remit of the committee the subject of Recommendation 8.3 to include risk related matters. 

Effective governance is concerned with the systems, processes and practices by which informed decisions are made and 

implemented by an organisation to enhance the organisation's performance and to better manage the organisation's 
risks. 

Risk identification and management is central to effective governance. Risks for an LGA may include: 

• strategic risks (eg. failure of the LGA to achieve its purpose or strategies): 

• financial risks (eg. loss of funding, assurance of revenue or investment returns, or increases in expenditure or 
liabilities); 

• reputational risks (eg. loss of image, reputation); 

• public liability risks (eg. compensable damages for loss by third parties arising from LGA activities or 
responsibilities); 

• personnel risks (eg. workplace safety including physical or mental damage to the LGA's people); 

• compliance risks (eg. failure to comply with legislative or regulatory requirements); 

• business/operational risks (eg. failure to achieve desired business outcomes); 

• business continuity risks (eg. natural disasters or loss of critical supply chain integrity). 

There are various publicly available tools (eg. AS/NZS ISO 31000 2009) to assist LGAs in their risk management 
practices including: 

• risk identification; 

• likelihood of risk occurrence; 

• severity of risk impact; 
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• risk profile and prioritisation analysis; 

• risk managemenUmitigation/transfer strategies and their prioritisation. 

Although risk identification, analysis and management is primarily a function of management, the Council has 

responsibility for determining the LGA's risk appetite and risk tolerance and for overseeing and periodically reviewing the 

LGA's risk management framework and effectiveness. Often this is a function delegated by the Counci l to a Council 

committee in order to give appropriate focus and attention to this subject. 
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Principle 10 - Benchmark and report against alignment with these "Good 
Governance Principles for Local Government Authorities" 

LGAs should benchmark and report the alignment of their own systems, processes and practices with these 

"Good Governance Principles for Local Government Authorities". 

Recommendations 

Recommendation 1 0.1: The LGA openly engages with its community constituents and key stakeholders (including 

regulators) and reports the status of its governance framework and practices against these 

"Good Governance Principles for Local Government Authorities". 

Recommendation 10.2: The LGA reports annually to its community and constituents and other key stakeholders 

(perhaps in its annual report , or similar document, or on the LGA's website) in the terms of the 

following table with respect to each Principle: 

Commentary 

Table 10.2 

Principle [*]: 

(**) 

D the LGA's governance framework accommodates this Principle in all material 

respects. 

D the LGA is actively working towards aligning its governance framework with this 

Principle (:j:). 

D the LGA does not believe this Principle to be relevant to the LGA (:j::j:). 

Notes: 

(*) insert relevant Principle number 

( .. ) tick as appropriate 

(:j:) if this box is ticked, the LGA should briefly explain its progress towards aligning its 

governance framework and practices with the relevant Recommendations under the 
Principle. 

(:j::j:) if this box is ticked, the LGA should briefly explain why. 

By benchmarking the LGA's governance framework and practices against these 10 Principles, and by publ icly holding 

themselves accountable to their constituents against such benchmarking, the LGA and its Council demonstrate their 

commitment to advancing the integrity and appropriateness of the LGA's governance framework as a basis for delivering 

improved performance outcomes for the LGA's community. 
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Overview 

SUBMISSION IN RESPONSE TO: 

LOCAL GOVERNMENT ACT 1995 REVIEW 
PHASE 2 CONSULTATION 

AGILE• SMART• INCLUSIVE 

- LOCAL GOVERNMENTS FOR THE FUTURE -

Cole Corporate 
Steven Cole 

25 October 2018 

The issues covered in the Phase 2 Consultation are perceived to be relevant in addressing a 
number of issues confronting the sector. 

It is not the intention of Cole Corporate to address all topics covered by the Phase 2 Consultation. 
Rather, Cole Corporate will address those topics where the sharing of its experience and skills 
should provide valuable input. 

1. AGILE 

1.1 Beneficial Enterprises 

(a) Extreme caution should be taken in the conferment of powers to LGAs to form 
independent corporations, whether to manage existing business activity or pursue 
new commercial ventures. 

(b) Existing powers to establish Regional Councils and/or Regional Subsidiaries have 
legitimacy in the combination of discrete projects or activities of 2 or more LGAs to 
achieve economies of scale and expertise to deliver community outcomes more 
effectively and efficiently than could one of the LGAs acting independently. 
Accordingly, the cautionary comments in this section do not apply to such structures. 

(c) Our concerns can be summarised under the following headings: 

(i) Risk of mission creep - for LGAs beyond their "core business" functions and 
legislative/community outcomes. 

(ii) Inappropriate competition with private enterprise providers of such 
facilities/goods/services that might become the business of such independent 
corporations. 

(iii) Adequacy of capability and capacity base to manage the commercial risks of 
such independent corporations and their businesses. 
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(iv) Distraction from "core LGA business" of LGA officers and Councillors in 
governing, overseeing and managing such independent corporations. 

(v) Whether or not the LGA has any real competitive advantage compared to 
private sector businesses. 

(vi) Perceived relative lack of commercial expertise and understanding in 
governing, overseeing and managing such independent corporations (and 
their businesses); 

(vii) LGA financial reserves being put to investment/commercial risk of loss in 
capitalising such independent corporation (and their businesses) and perhaps 
even providing working capital funding. 

(viii) Current evident governance challenges for many LGAs in managing their core 
statutory functions (evidenced by the current Local Government Act Review 
and remedial investigation and/or action being taken against a number of 
LGAs) let alone extending governance responsibility to subsidiary style 
independent corporations. 

(ix) Challenges as to governance frameworks and succession planning for such 
independent corporations including board composition and management 
accountability. 

1 .2 Financial Accountability 

(a) "Procurement" will be the only area upon which comment will be made. 

(b) Procurement policies, procedures and protocols and the organisational "culture" of 
those with procurement functions within the LGA, are all areas relevant to there 
being an effective and sound governance framework in place. 

(c) Each LGA should have such an effective and sound governance framework in place. 

(d) Model or template governance frameworks could be of assistance, but due to the 
different sizes, capabilities and needs of the array of LGAs around the State "one 
size would not fit all" and LGAs would need to develop their own (albeit having due 
regard to a model template, even with comparison reporting of its procurement 
framework against the model template on an "if-not-why-not" basis). 

(e) Even once an appropriate procurement framework has been developed, key 
governance related principles should then insist upon: 

• its publication and communication to relevant stakeholders; 
• training and education as to its application; 
• monitoring and review as to its continuing fitness for purpose; 
• "culturally" embedding its application and compliance to achieve normative 

acceptance; 
• policing its application and compliance; 
• enforcement of breaches of the framework. 

1.3 Rates, Fees and Charges 

No submission. 
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2. SMART 

2.1 Administrative Efficiencies 

(a) "Red-tape" is a common catch-cry of condemnation when dealing with LGAs, 
especially for businesses operating from multiple venues across diverse LGA 
districts. 

(b) Inconsistency of local laws and regulations between LGAs is significant, often 
without clear rationale as to why such differences exist (commonly because they 
were drafted by different people and decided upon by different management teams 
and Councils). 

(c) The cost to community members and businesses impacted by such "red-tape" and 
varying local laws is burdensome, inefficient, non-productive and expensive. 

(d) Model templates of local laws are a prospective solution to ease the burden 
especially if: 

• disclosure has to be made as to variations by the LGA from the model 
template(s); 

• a series of templates might be available to address the disparate needs of 
different classifications of LGAs or even local laws for different planning 
purposes, (e.g. small regional, large regional, small metro, large metro, rural 
residential, commercial, industrial etc). 

(e) Even without the merger of LGAs, material opportunities exist (especially for smaller 
LGAs) to gain improved functional efficiency and effectiveness through common 
venturing (including via Regional Councils and/or Regional Subsidiaries) of discrete 
LGA functions and resources (especially administrative). 

2.2 Council Meetings 

(a) This is an area of prospective significant reform opportunity to deliver: 

• greater efficiency and effectiveness; 
• greater accountability to the community; 
• enhanced demonstrable community leadership; 
• reputational integrity enhancement of Councillors, officers and the LGA. 

(b) Of all the aspects of sound and effective governance practice, from the 25(+) Council 
evaluation reviews undertaken, and from personal experience generally, the 
processes and conduct of Council meetings is an area of material failing with so 
many LGAs. 

(c) Without going into too much detail, aspects which warrant serious attention and 
improvement include (without limitation): 

• Anachronistic and inappropriate standing orders concerning Councillors 
speaking and deliberating - and which are more suited to Federal or State 
Parliament with 50-100 participants in the House discussing social, security 
and economic policy, rather than a relatively small LGA whose Council 
(typically of less than 10 Councillors) largely has executory decision making 
responsibilities. 

• Councillor conduct - which often is personalised, antagonist and 
confrontational rather than constructive co-operation but with respectful 
challenge and candour. 
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• Ward representation - which encourages a parochial "representative" focus 
for Councillors rather than whole of LGA focus and acting in the best interests 
of the LGA as a whole. 

• 

• 
• 

• 

• 

• 

Popularly elected Mayors/Presidents - which can lead to the "leader" of the 
Council not having the trust, respect or support of the Council. 
Bureaucratic rules concerning public question/statement time . 
Council/management interface - including the length of Council meeting 
papers (often in excess of many hundreds of pages). 
Management and disclosure of Councillor/officer conflicts of interest -
currently bureaucratic, technical and administratively cumbersome. 
Administrative compliance has overtaken the integrity principle as to why the 
administrative requirement has been introduced. Fundamental fiduciary duty 
principles and compliance approaches need to be restored to address both 
financial and non-financial interests (direct and indirect). 
Technology enabled attendance at meetings must be facilitated in appropriate 
cases (but care should be taken not to encourage "faceless" Councillors given 
their community representation expectations). 
Sound protocols and clarity as to information to be provided by management 
to Council and Councillors need to be developed. The opinion of the CEO 
should not be the determining test if Councils are to properly fulfil their 
oversight functions. Likewise the whim of an individual Councillor could must 
not be allowed to result in unwarranted administrative burden for the LGA. 
Certainly, if the Council so resolves then information should be provided, 
albeit subject to confidentiality constraints. 

2.3 Interventions 

(a) Material reform is required to address: 

• Individual Councillors; 
• Councils generally; 
• LGA officers, 

where their conduct and actions are inappropriate. 

(b) Whatever reforms are proposed need to: 

• Be efficient and effective. 

• Be responsive to arrest emerging outcomes before they develop too far . 

• Be observant of principles of due process and natural justice with the interests 
of the individual under scrutiny balanced appropriately against the "public 
good". 

(c) Community Engagement and IPR 

No submission. 

(d) Elections 

No submission but refer to comments under paragraph 2.2(c) above (Council 
Meetings) concerning popularly elected Mayors/Presidents and Wards. 
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